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International Environmental Law
J.

PAUL E. HAGEN, ANNIE PETSONK, PROFESSOR DAVID FAVRE, RICHARD FERRIS,
JUNKO FUNAHASHI, PETER L. LALLAS, MICHAEL P. WALLS, AND JOHN B. WEINER*

1. Introduction
International environmental issues received significant attention from government and nongovernmental actors in 1997. The year was marked by the conclusion of a historic agreement to
reduce emissions of greenhouse gases (GHGs) pursuant to the Kyoto Protocol to the Framework
Convention on Climate Change. Less noticed, but also noteworthy, was the progress made
by governments in other international fora including the development of new international
agreements aimed at reducing risks posed by the transboundary movement of living modified
organisms, releases of persistent organic pollutants (POPs), and international shipments of banned
or severely restricted chemicals. In addition, the international community took important steps
in the implementation of existing international environmental agreements concerning the transboundary movement of hazardous wastes, the protection of endangered species, and the restoration of the Great Lakes. This report also updates recent environmental policy developments
within the World Bank Group and the status of the emerging environmental legal regime in
the People's Republic of China, both of which demonstrate a growing international effort to
achieve the goal of sustainable development.

*Paul E. Hagen is a Director with the firm of Beveridge & Diamond, P.C. and is Chair of the International
Environmental Law Committee (author of text on the Basel Convention and LRTAP Protocols). Annie Petsonk
is International Counsel for The Environmental Defense Fund and is Vice Chair of the International Environmental
Law Committee (author of text on Climate Change). Professor David Favre teaches at Detroit College of Law
at Michigan State University (author of text on the Convention on International Trade in Endangered Species).
Richard J. Ferris is an associate with Beveridge & Diamond, P.C. (author of text on The People's Republic of
China). Junko Funahashi is Counsel for The World Bank (author of text on the World Bank Group). Peter L.
Lallas isan attorney in Washington, DC (author of text on the Canada-United States Binational Strategy). Michael
P. Walls isSenior Counsel for Chemical Manufacturers Association (author of text on the Prior Informed Consent
Convention). John B. Weiner is an associate with Beveridge & Diamond, P.C. (author of text on the Biosafety
Protocol). Any views or opinions expressed in this text are those of the authors in their personal capacity, and
do not necessarily reflect the views of the organizations for which they work.

516

THE INTERNATIONAL LAWYER

II. Multilateral Environmental Agreements
A.

THE KYOTO PROTOCOL ON CLIMATE CHANGE

On December 11, 1997, in Kyoto, Japan, the nations of the world took a significant first
step toward protecting the climate of our planet from the warming likely caused by the vast
amount of GHGs being emitted into the atmosphere. In adopting the Kyoto Protocol on
Climate Change, nations opted, for the first time, to address a global environmental problem
using the kinds of innovative, market-based approaches that have proven, at national and
sub-national levels, successful in achieving cost-effective environmental improvement. Whether
the three types of greenhouse gas emissions trading that the Protocol establishes will actually
be put into operation, however, and the extent to which those mechanisms will, if implemented,
elicit significant participation by both industrialized and developing nations, remains to be seen.
This section outlines the scientific, legal, and policy context for the Kyoto Protocol on Climate
Change; summarizes the Protocol's market mechanisms; and identifies the challenges that lie
ahead. The full text of the Protocol is available electronically on the United Nations Framework
Convention on Climate Change web page.'
1. The Scientific, Legal, And Policy Context
In 1995, under UN auspices, the more than 2,000 scientists of the Intergovernmental Panel
on Climate Change (IPCC) issued a finding: the balance of the evidence suggests that human
activities are having a "discernible influence on global climate."' GHGs-carbon dioxide (CO),
methane (CH 4), nitrous oxide (N20), and others-emitted from burning fossil fuels to generate
electricity, transport power, and produce foodstuffs-are accumulating in the atmosphere, warming the planet by trapping heat that would otherwise radiate into space.' GHGs emitted today
will affect the Earth's climate for centuries. The Earth has already warmed about 0.5 degrees
Celsius in the past 100 years. The sea level is rising, glaciers are retreating, and over the past
several decades, much of the United States has experienced above normal temperatures and
more intense rain and snow storms. Scientists link these changes at least in part to GHG
pollution.
1. United Nations Framework Convention on Climate Change and the Kyoto Protocol (visited May 23, 1998)
< http://www.unfccc.de >. For more detailed information about the Kyoto Protocol, see The Kyoto Protocol,Issues
and Analysis, (EDF DRAFT Jan. 13, 1998), from which much of this article is drawn, with permission of EDF.
2. Climate Change 1996: The Second Assessment Report ofthe Intergovernmental Panel on Climate Change,
(IPCC, 1996).
3. While water vapor (H 20) is the principal naturally occurring GHG, carbon dioxide (C0 2), the principal
GHG contributed by human activities, is expected to cause two-thirds to three-quarters of projected future
warming. CO 2 is a byproduct of burning fossil fuels like coal, oil, and natural gas. Each ton of CO 2 emitted
typically exerts an atmospheric warming effect for 100 years. Growing trees and the undisturbed forest soil they
live in take up and store CO2 . Forests are therefore sometimes called greenhouse gas "reservoirs," and the process
of CO 2 absorption by growing forests is called a "sink." In contrast, cutting and burning forests, or letting soils
degenerate, is a source of CO 2 to the atmosphere. Scientists refer to the warming power of one ton of CO 2 in
the atmosphere for 100 years as a "global warming potential" (GWP) of one (1).
Other important GHGs include methane (CH 4), or "natural gas," which is 24 times more powerful a global
warmer per ton emitted than CO 2, and is emitted from leaky gas pipelines, landfills, coal mines, rice paddies,
and cattle; nitrous oxide (N 20), with a GWP of 300, emitted from the application of certain nitrogen-containing
fertilizers to farm fields, and from the use of adipic acid, afeedstock chemical in nylon production; and hydrofluorocarbons (HFCs), perfluorocarbons (PFCs), and sulfur hexafluoride (SF,), alternatives to ozone-depleting chlorofluorocarbons, used in the manufacture of semiconductors, and released from the production of aluminum. The power
of these last three as global warmers is, on a ton-for-ton basis, asmuch as 20,000 times that of carbon dioxide,
and their emissions are growing rapidly.
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Unchecked, this pollution will subject societies to a vast and potentially dangerous experiment:
a warmer world, warming faster than at any time in the past 10,000 years. Continued climate
change could expand the range of tropical diseases, cause more severe storms and coastal flooding,
reduce agricultural productivity in vulnerable regions, and threaten the survival of many plants
and animals. In the western United States, economically critical water supplies may be altered.
In the eastern United States, valuable coastal real estate and treasured forests may be damaged.
If pollution curbs are not implemented soon, it may be impossible to prevent a dangerous
global climate change.
At the 1992 Rio Earth Summit, the attending nations signed the United Nations Framework
Convention on Climate Change (UNFCCC, Framework Convention, Climate Treaty).4 The
Climate Treaty obligates all Parties to develop inventories of their GHG emissions, and includes
a pledge by industrialized countries to aim to reduce their emissions to 1990 levels by the year
2000. It does not, however, impose a legally binding cap on GHG emissions. The hortatory
nature of the pledge failed to deliver any meaningful signal to most markets that nations
were serious about reducing emissions. Within a few years, it became obvious that almost all
industrialized nations would exceed their year 2000 goal. Indeed, current estimates indicate
that the United States will miss the year 2000 target by an estimated thirteen percent.
2. The Berlin Mandate
Due to the Framework Convention's failure to achieve broad-based emissions reductions,
in 1995 the Climate Treaty Parties adopted the Berlin Mandate, announcing the intent of the
Parties to agree, no later than the end of 1997, to "quantified emissions limitation and reduction
objectives" that would apply to GHG emissions from industrialized nations. The Berlin Mandate
also specified that the agreement to be reached in 1997 would impose no new commitments
on developing countries.
The Berlin Mandate provoked controversy in the United States. Some U.S. industries argued
that meeting such objectives would be costly and would further place them at a competitive
disadvantage because they would have to work under emissions caps while their trade rivals
in developing countries would not. Business dismay turned to anger in July 1996 when the
U.S. Administration announced that, in order to send a clear market signal to industry to
encourage innovation and development of greenhouse-friendlier technologies and processes,
the United States would urge that industrialized nations adopt not only quantifiable objectives,
but legally binding ones in the form of emissions caps.
In response to these concerns, the U.S. Senate adopted S. Res. 98, entitled the Byrd-Hagel
Resolution on Climate Change in July 1997. The resolution urged the United States not to
become a signatory to any agreement at Kyoto until developing nations participate in emissions
commitments and an economic analysis of the agreement had been completed. S. Res. 98
passed the Senate by a vote of 95-0.
Following S. Res. 98, the challenge to the United States and other nations, then, was to
develop a mechanism for reducing GHG emissions that would meet environmental goals while
addressing the business community's concerns regarding economic cost and competitiveness.
Building on the success of the U.S. sulfur dioxide emissions trading program for controlling

4. The United Nations Framework Convention on Climate Change (UNFCCQ, opened for signature June
4, 1992, at the Earth Summit in Rio de Janeiro, Brazil, 31I.L.M. 849 (1992).
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the pollutants that cause acid rain,' the Environmental Defense Fund (EDF) presented an
innovative "Emissions Budgets" proposal in February 1997 addressing these concerns.' The
Emissions Budgets paper proposed elimination of "point targets" promulgated by the original
Climate Treaty. The Kyoto Protocol would instead utilize cumulative caps or budgets on the
total per nation amount of GHG emissions over time, and then allow those nations who are
able to reduce emissions more effectively to sell emissions to those for whom it is more expensive
to reduce.
3. The Kyoto Protocol
Building on this model, the Kyoto Protocol, on average, caps the emissions of industrialized
nations during the period 2008-2012 at five percent below their 1990 emissions levels, taking
into account, to an unclear extent, uptake of GHGs by sinks, including forests The Protocol
establishes three innovative mechanisms for implementing these emissions caps. First, the Protocol authorizes trading of portions of nations' "assigned emissions amounts" among nations
that have adopted legally binding targets.' When such transactions occur, seller nations must
simply deduct the emissions sold from their national emissions budgets, while purchaser nations
may add the purchased amounts to their budget.9
Second, the Protocol authorizes trading in emissions reductions earned through projects
undertaken jointly by industrialized countries.i As with the previous type of emissions trading,
the rigorous accounting system at the heart of the Protocol requires that seller nations deduct
from their budgets the amounts sold, while purchasers add amounts purchased." Third, the
Protocol authorizes trading in emissions reduction units earned through projects undertaken
jointly by industrialized and developing countries. Since developing countries participating in
these cooperative emissions reduction activities will have no legally binding emissions budget
(at least initially), in order to ensure accounting integrity, emissions reduction units earned by
these projects must be certified through a Clean Development Mechanism established by the
Protocol."
These mechanisms have the potential to spur a vast global competitive market in cost-effective
emissions reduction opportunities, energizing innovation in processes and technologies as investors and entrepreneurs compete to deliver better and cheaper ways of reducing GHG emissions.
Therefore, they have the potential to directly address the industry concerns about the costs
of GHG emissions control.
They also have the potential to address industry's concerns about the potential competitive
disadvantages of a Protocol in which not all nations, as an initial matter, will operate under
legally binding emissions targets. Emissions trading may be especially important in creating
incentives for developing nations to adopt emission caps. The Protocol's Clean Development

5. See D. Dudek et a]. More Clean Air for the Buck: Lessons From the U.S. Acid Rain Emissions Trading
Program (EDF Nov. 1997).
6. See D. Dudek &J. Goffman, Emissions Budgets. Building a Greenhouse Gas Emissions Control System (EDF
Feb. 1997).
7. Kyoto Protocol to the United Nations Framework Convention on Climate Cbange (visited May 23, 1998)
<htp://www.unfccc.de>, at art. 3.
8. Id. art. 4.
9. Id. arts. 3.10, 3.11.
10. Id. art. 6.
11. Id. arts. 3.10, 3.11.
12. See id. arts. 3.12, 12.
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Mechanism provides an initial structure through which developing nations can attract foreign
investment in GHG-reduction activity, and earn valuable emissions reduction credits. At the
same time, developing nations can reduce the relatively higher transaction costs associated with
such project-based trading, and can gain the benefits of participating in full emissions trading
on a national basis, if they adopt limitations on their overall GHG emissions. In fact, it appears
possible to structure such limitations in a way that recognizes emissions growth needed for
sustainable development. The Protocol enables any developing nation to sign up, voluntarily,
for GHG emissions caps in order to gain access to the full emissions trading system established
by the Protocol."
However, at least some additional steps will likely need to be completed before the Kyoto
Protocol framework will be considered by the U.S. Senate for possible consent to ratification.
The Parties to the Framework Convention will meet in Buenos Aires, Argentina in 1998 to
elaborate rules and guidelines for these types of trading. The Buenos Aires rules may facilitate
or hamper the operation of emissions trading, and consequently enhance or diminish the
environmental and economic effectiveness of the Protocol. In addition, the Protocol text is
not dear on the extent to which credit may be earned for conserving and planting forests that
sequester carbon dioxide, the principal GHG. In addition, the mechanisms, essential elements,
as well as environmental and cost performance advantages of emissions trading are not well
understood or accepted in a number of regions of the world.
The Kyoto Protocol's innovative structure has the potential to tap the power inherent in
a market system for spurring industrialized and developing nations to shift to greenhouse friendly
development trajectories. Perhaps more importantly, the Protocol opens the door to apply
these incentive systems to the conservation, management, and regeneration of forests that
sequester carbon dioxide. Whether nations will use these legal tools effectively to reduce greenhouse gas emissions and curb global warming, however, depends on the extent to which the
tools gain international political acceptance, and whether nations adopt implementation rules
that enhance, rather than diminish, the usefulness of these instruments.
B.

CONVENTION ON INTERNATIONAL TRADE IN ENDANGERED SPECIES

The Parties to the Convention on International Trade in Endangered Species (CITES) holds
a meeting approximately every two and a half years. In June 1997, in Harare, Zimbabwe, 130
States were represented at the 10th Conference. It was not by chance that the elephant, a
significant political issue within Southern Africa, was the primary focus for everyone present,
with whales taking second place.
CITES prohibits commercial trade in species threatened with extinction and controls trade
in other species that could be threatened if trade were uncontrolled. 4 Protected species are
listed in appendices to the Convention. The United States implements CITES through provisions
of the Endangered Species Act.'
1. Conference of the Parties
Botswana, Namibia, and Zimbabwe all sought to change the Appendix I status for elephants
within their countries; Appendix I is the international equivalent of the endangered status for
13. Id.
Annex B.
14. Washington Convention on International Trade in Endangered Species of Wild Fauna and Flora, reprinted
in 12 I.L.M. 1088 (1973).

15. 16 U.S.C.A. § 1538 (West Supp. 1998).
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animals under U.S. domestic law. They had previously sought to place the elephant in Appendix
II, which would have allowed general commercial trade in elephants and ivory. This time the
proposals were much more narrow and credible. The downlisting would be annotated in such
a way that only the three governments could sell ivory (i.e., no private sales permitted), the
governments would sell only existing ivory stocks held by the government, and the ivory could
be sold only to Japan. This proposal does not allow the killing of any new elephants and would
not create a general ivory market. The debate was heated, and covered extensively by the local
Zimbabwe press with a strong pro-government position. The United States took itself out of
the negotiations citing its opposition to the change of Appendix and unwillingness to compromise. Japan's support of the Africans and European Union was somewhere in the middle.
Many U.S., U.K. and African non-governmental organizations (NGOs) opposed any change
in the status of the elephant because they feared an increase in poaching throughout Africa
and were skeptical about the ability and willingness of Japan to properly control the legal and
illegal importation of ivory.
In the final days of the Conference, a confusing compromise was reached. A package of
listing proposals, Conference resolution 10.10, and decisions of the Parties 10.1 and 10.2 were
agreed upon by secret ballot. The preconditions for the sale of the raw ivory are extensive
and were never part of a formal listing proposal and therefore caused considerable legal confusion.
Included in the preconditions is a prohibition on the international trade in ivory for at least
eighteen months, and even then, it will continue to be prohibited until certain conditions have
been met and the Standing Committee of CITES gives it final stamp of approval. Some of
the conditions that have to be met by the three countries indude: the remedying of deficiencies
previously found by the Elephant Panel of Experts; the creation of a mechanism for relisting
the elephant on Appendix I if escalation of poaching or illegal trade is observed; and the
establishment of a monitoring system within the African countries. The Parties have allowed
the three African countries to demonstrate whether they can develop a credible system for
limited international sale of ivory. What will ultimately occur as a result of this process is
impossible to predict. It may not be until early 1999 that the Standing Committee reaches a
conclusion on this matter.
At the Conference of the Parties, Japan sought two different goals in relation to whales.
The first was a resolution that would have repealed previously adopted CITES resolution Conf.
2.9 acknowledging the International Whaling Convention (IWC) as the primary arena for
whaling issues. Japan unsuccessfully sought to delink CITES and the IWC, losing a secret ballot
vote by a margin of 51 to 25. Second, they sought to downlist from Appendix I to Appendix
II specific populations of Minke and Gray whales. Japan's concern was that if the IWC, which
meets annually, allows commercial hunting of a whale stock, international sale of the killed
whales will be prohibited because of the CITES Appendix I listing and CITES would not meet
again for over two years. After three secret ballots, Japan failed to get majority support for
any of their proposals. Norway failed to downlist its population of Minke whales but did get
majority support.
In the area of resolutions, as in the area of listings, there was little change after all the dust
settled. As the Conference began, a half dozen proposed resolutions were on the table which
would have been a negative to the enforcement and development of the Convention. Three
proposals by France (one seeking to limit the use of "stricter domestic measures" in apparent
direct contradiction with CITES article XIV) and one by Russia (seeking special status for the
state sponsored Moscow Circus) were particularly troubling. In the end, they were either
withdrawn, deflected for further review, or defeated.
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Moreover, the Parties did not adopt anything to strengthen enforcement efforts. There was
one positive surprise, but its impact will not be known for some time. One of the key problems
that the Secretariat has focused on isthe lack of adequate domestic legislation in a number of Party
States for the local enforcement of CITES. Resolution Com. 10.5 was adopted by the Conference
of the Parties giving the Standing Committee the power to request that all Party States impose
a trade embargo on CITES items from a particular State that has not adopted appropriate domestic
legislation. While the process for the imposition of a trade embargo does exist, it is not clear that
the Standing Committee will have the political will to exercise the power.
2. Species Listing
As a result of the votes at the 1997 Conference, only three animal species (sheep, parrots,
and lorikeets) and no plant species were added to the endangered list of Appendix I. Five
proposals to list species on Appendix I were withdrawn and four attempts to list species on
Appendix I lost (including Black bears of Asia and Europe and the sawfish). The philosophy
of sustainable use, as adopted by many of the developing countries, frowns upon Appendix I
listings, as this precludes the possibility of commercial use of the species.
Eleven animal species and three plant species were placed on Appendix II (threatened),
including a number of birds, the painted terrapin, the hairy armadillo, and species of sturgeons
not previously listed. Nine animal species and one plant species were removed from Appendix
II. Given the number of species in the world, this constituted a modest level of tinkering.
Instead, the energy and political focus (and financial resources) were on another category of
activity: the downlisting of species from Appendix I to Appendix II with an eye toward limited
trade. The elephants for three countries were downlisted as was the Wood bison and specific
vicuna populations. However, proposals to downlist whales, the South African Southern White
Rhinoceros, and Cuba's hawksbill turtle failed to be adopted.
The Secretariat has published a new list of Appendix I and II species, as well as a full set
of the resolutions that remain in effect following the tenth Conference of the Parties (COP 10)
(transmitted to Parties with Notification 987). Changes in Appendices I and II were published
in the United States Federal Register of August 22, 1997.' The list of CITES documents
and resolutions from the Conference of the Parties is available over the Internet at < http://
www.wcmc.org.uk/CITES >. "
3. Conference of the Parties-Resolutions
The shooting star coming out of the previous Conference of the Parties (the 9th COP, held
at Ft. Lauderdale) ended up as a harmless sparkler doused by a bucket of water. The Zimbabwe
led southern-African group had hoped that an outside study on the effectiveness of the Convention would build momentum toward a redrafting of the treaty, which in turn would have allowed
the incarnation of their sustainable use philosophy into new treaty language. As ascertained by
the survey, there was almost no support for such an approach from the other Parties. The
report was really nothing more than a summary of Party attitudes, rather than an independent
evaluation of the effectiveness of the treaty. At the Conference, a few useful recommendations

16. 62 Fed. Reg. 31,054 (1997).
17. A good summary report on ivory in Africa before the Conference of the Parties can be found in T.
Milliken, The Status of Ivory Stocks in Africa 1990-1996, Traffic Bulletin Vol. 16. No. 3 (1997).
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were considered and adopted but nothing to change the course of events or the language of
the treaty.18
4. Conference of the Parties-GeneralReflections
The secret ballot was the hot procedural item of the 1997 Conference. In a blow to transparency and accountability, it was used an unheard of fifteen times. The southern Africans, Japan,
and other developing countries such as Cuba demanded its use so that Parties could vote without
fear of retribution from the "powerful Northern NGOs," or countries like the United States.
They seemed to have forgotten that a secret ballot cuts both ways. There was no way that
countries requesting the ballot could check on their supporters. On the whaling issue, Japan
had recruited a number of small island supporters to speak up in support of the downlisting
of the whales. Whether or not they got their votes will never be known. The process of the
ballot showed less than optimum organization by the Secretariat and consumed much of the
time usually given over to full discussion. In several of the significant debates, NGO participation
by any group was severely limited.
There was less focus on scientific facts when the Parties were discussing species proposals
compared with prior meetings. In the past, the International Union for Conservation of Nature
and Natural Resources (IUCN) and Trade Record Analysis of Fauna and Flora in Commerce
(TRAFFIC) organizations often spoke up and evaluated the science of government proposals.
At this Conference, however, they were silent. When time becomes scarce, NGO's comments
are disallowed and because of huge numbers of secret ballots, time was a problem. In addition,
because the elephant and whale proposals were much more about politics than science, it set
a non-science tone for everything. In total, there was significantly less NGO participation on
the floor of the meetings at this Conference.
The Party States had a choice of Indonesia or the United Kingdom for the site of the next
Conference of the Parties. The decision was for an Indonesia meeting in the fall of 1999. One
clear trend continued at this Conference. While not provided for in the language of the treaty,
the Party States delegate substantive decisions to the interim Committees who meet between
the Conference of the Parties with regional representation. The Standing Plant and Animal
Committees have increasing importance through the resolution process. This means that for
an organization or country to stay current with international endangered species issues it must
be represented at two to three international meetings per year. This has also created pressure
to provide simultaneous translation at these meetings, which in turn increases the costs of the
meeting and the organizational energy required by the Secretariat to staff the meetings. Due
to these factors, the Standing Committee meetings more dosely resemble a mini-Conference
of the Parties.
The outcome of the Conference in relation to the elephants has created some unique and
interesting international legal issues. First, the Secretariat of CITES, when it published the
decisions of the Conference, added a footnote to Decisions 10.1 and 10.2 which concern the
conditions that must be met prior to resumption of the ivory trade. This note states in part,
"this decision is in conflict with the text of the Convention." 9 The Secretariat is legally correct;
the process for the movement of a species from one appendix to another is clearly set out in

18. See Decisions 10.26 & 10.27, Convention on International Trade in EndangeredSpecies of Wild Fauna and
Flora (visited May 23, 1998) < http://www.wcmc.org.uk/CITES/english/edecis.htm >.
19. Id. at Decisions 10.1, 10.2.
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the language of the Treaty. It does not contemplate delayed effective dates, or conditions which
must be proven and adopted by interim groups like the Standing Committee. If the Standing
Committee ignores the position of the Secretariat, and there will be great political pressure to
do so, it is not clear that any legal remedy for the violation of the Treaty is available.
Arising out of the same legal and procedural confusion, the State of Israel sent a formal
letter of complaint to the Chairperson of the Standing Committee (UK) requesting the implementation of Com 10.34, 10.33, and 10.35 be suspended. This request was based upon the large
number or procedural errors claimed by Israel to have been made when the elephant proposals
were considered at the Conference. Again, this raises an interesting international law question:
what remedies are available if a country believes that there have been non-trivial procedural
errors which result in the adoption of a substantive position?
Caviar may become more expensive in the future, if it can be found at all. All species of
sturgeon (and paddlefish) form part of either Appendix I or II. However, as apolitical compromise
and in violation of a specific provision of the treaty language, the effective date for the new
listings was April 1, 1998, as opposed to Sept. 18, 1997 for all other changes in the CITES
appendices. Therefore, in the future, a CITES permit will be needed for all international
shipments of caviar. The United States addressed the issue with the release of a fact sheet
directing all commercial importers to obtain the necessary CITES permits. However, the United
States, by regulation, defines "personal use" at an amount of 250 grams or less and therefore,
U.S. citizens returning to the United States with this amount or less of caviar will not have
to submit to the CITES permit process but will declare them upon entry. CITES Article VII
(3) allows for importation without permits of specimens of listed species when qualifying as
"personal or household effects." How other countries will handle this issue is not yet known.
5. Enforcement
In the United States, Adolph "Buzz" Pare was sentenced to a year in prison and fined
$300,000 for smuggling more than 4,000 African grey parrots which can command a price
of $600 to $1000 per bird in the United States. The European Union finally adopted an
updated regulation for the control of CITES. 2°
C.

THE BASEL CONVENTION

The Parties to the Basel Convention on the Control of Transboundary Movements of
2
Hazardous Wastes and their Disposal (Basel Convention) made significant progress toward
implementing the pending article 4(A) ban on the movement of wastes from developed to less
developed Parties. Specifically, through the workings of a Technical Working Group (TWG),
the Parties completed negotiations on draft lists of wastes presumed to be covered and not
covered by the pending trade ban. The Parties also continued negotiations on a liability protocol
to the Convention, although negotiations are likely to continue on the draft Protocol well
into 1999. The unprecedented "haze" from uncontrolled forest fires in Indonesia forced the
cancellation of the Fourth Conference of the Parties (COP-4) scheduled for Kuching, Malaysia
in October 1997. The meeting was rescheduled for February 1998. At COP-4, the Parties to

20. Council Regulation 338/97, 1997 O.J. (L 61).

21. Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal,
reprinted in United Nations Environment Programme, The Basel Convention: Final Act, and in 57 Fed. Reg.
20,602 (1992) (entered into force May 5, 1992).
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the Convention agreed to formally incorporate the TWG waste lists into the Convention as
new annexes.
The Basel Convention establishes a notice and consent system for the transboundary shipment
of hazardous and other wastes among Parties. Subject to certain bilateral, regional, or multilateral
agreements that meet the requirements of article 11 of the Convention (such as existing
agreements between the United States and Canada and the United States and Mexico), Parties
are generally prohibited from trading in wastes covered by the Convention with non-Parties.

Presently, 120 countries are party to the Basel Convention. The United States has signed the
Convention manifesting its intent to become a Party but has not yet ratified the agreement.
It is anticipated that the Clinton Administration will press for implementing legislation (in the
form of amendments to the Resource Conservation and Recovery Act (RCRA)) in late 1998
or early 1999.
1. Ban on Sbipments from Developed to Less Developed Parties
In September 1995, the Third Conference of the Parties (COP-3) met in Geneva and adopted
an amendment to the Convention that, when ratified by three-fourths of the Parties, will greatly
restrict hazardous waste exports from developed to less developed Parties. Specifically, the
Parties agreed to a new article 4A and a related Annex VII. The new article 4A provides that:
" Each Party listed in Annex VII shall prohibit all transboundary movements of hazardous
wastes which are destined for operations according to Annex IV A [disposal operations],
to States not listed in Annex VII.
* Each Party listed in Annex VII shall phase out by 31 December 1997, and prohibit as
of that date, all transboundary movements of hazardous wastes under Article l(1)(a) of
the Convention which are destined for operations according to Annex IV B [recovery/
recycling] in States not listed in Annex VII. Such transboundary movement shall not
be prohibited unless the wastes in question are characterized as hazardous under the
Convention.2

The new Annex VII includes Parties and other States that are members of the OECD,
European Community, and Liechtenstein. To date, eight Parties and the European community
have ratified the amendment. Additional ratifications are likely in the coming year as a result
of the COP-4 meeting.
COP-3 instructed the TWG (a subsidiary body of the COP) to give full priority to completing
its work on hazard characterization and the development of lists of wastes which are hazardous
and subject to the Convention and those not subject to the Convention. The Parties also agreed
that they would make a "decision" on the TWG waste lists at COP-4.
The TWG met on several occasions in 1996 and 1997 with environmental and industry
NGOs attending as observers. By 1997, the TWG finalized a draft A List of wastes presumed
to be hazardous wastes under article I(1)(a) (and therefore subject to the pending ban on OECD
to non-OECD shipments) and a draft B List of wastes and materials presumed to be outside
the Convention's definition of hazardous waste, and therefore not subject to the pending ban.
2. COP-4 Meeting
The Fourth Conference of the Parties of the Basel Convention was held February 23-27,
1998 in Kuching, Malaysia. The COP-4 reached a number of important legal and political
22. Decisions adopted by the third meeting of the Conference of the Parties to the Basel Convention, UNEP/
CHW. 3/35 (Nov. 28, 1995) (Decision 111/1).
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decisions that clarify the universe of wastes subject to the Convention and the pending decision
III/I ban.
In the most significant action of the Conference, the Parties clarified the universe of materials
subject to the Convention by amending Annex I (categories of wastes to be controlled) and
incorporating the TWG waste lists into the Convention as new annexes. New Annex VIII
(the former TWG A List) sets forth those wastes "characterized as hazardous under Article
1,Paragraph 1(a) of [the] Convention."" New Annex IX sets forth those wastes that "will
not be wastes covered by Article 1,Paragraph 1(a) of [the] Convention unless they contain
Annex I material to an extent causing them to exhibit an Annex III characteristic." 24
Language added to Annex I of the Convention provides that the new annexes are intended
to facilitate the application of the Convention. Placement of a waste on Annex VIII does not
preclude, "in a particular case" the application of Annex III (hazardous characteristics) to show
that the waste is not hazardous for purposes of the Convention. Similarly, wastes placed on
Annex IX (presumed non-hazardous) may be classified as hazardous if they exhibit any Annex
III characteristics. Under the tacit amendment procedures of article 18 of the Convention, the
new annexes and provisions of Annex I will take effect in approximately six months and will
thus be binding on signatories to the Convention by the end of 1998.
The Parties at COP-4 also directed the TWG to keep the lists of wastes "under review"
and to recommend to the COP revisions or adjustments to the waste lists. The Parties approved
an application form for the placement of wastes on Annex VIII and IX and directed the TWG
to develop a procedure for reviewing the lists for consideration by the Parties at COP-5,
tentatively scheduled for December 1999 in Basel, Switzerland. The TWG is directed to review
the wastes on List C which serves as a placeholder for wastes being considered for placement
on the new Annex VIII or IX.
Following days of divisive debate on the expansion of Annex VII (those developed countries
that can trade in covered wastes among themselves but which will be barred from exporting
hazardous wastes to countries not included in Annex VII), proposals to add Monaco, Israel,
and Slovenia to the Annex were rejected. The Conference decided to leave Annex VII unchanged
until the amendment contained in decision III/1
enters into force. Tensions between Israel and
Arab nations figured prominently in the debate over the expansion of Annex VII.
The Parties also called on the TWG to work with the OECD Waste Management Policy
Group on the matter of "harmonization" of the OECD and Basel Convention systems. The
Parties also extended the mandate of the Ad Hoc Working Group of Legal and Technical
Experts and requested that the Group finalize a draft Liability Protocol for consideration and
adoption by the Parties at COP-5.

D.

THE BIOSAFETY PROTOCOL TO THE CONVENTION ON BIOLOGICAL DIVERsrrV

Negotiation of a "Biosafety Protocol" to the Convention on Biological Diversity (CBD),
begun in July 1996, continued in two rounds of negotiations during 1997 with the ambitious
objective of completing negotiations by the end of 1998. The scope and impact of the Protocol
remain uncertain. However, language under negotiation could significantly affect international

23. Decisions Adopted by the Fourth Conference of the Parties, Conference of the Parties to the Basel
Convention on the Control of Transboundary Movements of Hazardous Wastes and Their Disposal, Fourth
Meeting Kuching, 23-27 February 1998. UNEP/CHW.4/L.2/Add.2 (Feb. 25, 1998) at 4-5.
24. Id.
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trade in and the development of biotechnology products, i.e., genetically modified organisms
and products derived from them.
There are more than 170 Parties to the CBD which was opened for signature on June 5, 1992
and entered into force on December 29, 1993. The CBD isthe first comprehensive (non-sector
specific) international agreement to address conservation of biological diversity (biodiversity) and
the sustainable and equitable sharing of its benefits. Responding to the mandate of article 19.3
of the CBD, in November, 1995, the Second Conference of the Parties to the treaty (COP-2)
decided to negotiate a protocol, if possible by the end of 1998, to address any threat to the conservation and sustainable use of biodiversity posed by living, genetically modified organisms (GMOs
or LMOs). The negotiations have been open to all nations, whether Parties to the CBD or not.
As a result, the United States, which is a signatory to the CBD but not a Party (not having ratified
the treaty), can and isparticipating in the negotiations for the Protocol.
A central purpose of the Protocol will be to enable an importing nation to learn in advance
of the possible entry into its jurisdiction of an LMO and, thereby, have the opportunity to
decide whether to allow its importation. Many central questions concerning this system of
Advanced Informed Agreement (AIA) remain unresolved. For example, consensus has not been
reached on the respective responsibilities of the importing and exporting country (e.g., should
the country of import or export be responsible for ensuring that an exporter provides proper
notification to the country of import). It isalso not clear which LMOs and, potentially, products
produced with but not containing LMOs, will be addressed. Unresolved issues include: the
frequency, content, and confidentiality of notification (e.g., should notification be only prior
to initial importation, with each shipment, or on a periodic basis); whether disclosure of any
confidential business information will be required in connection with the notices; and if disclosed,
whether parties will be obligated to maintain the confidentiality of such information.
A number of fundamental and significant issues in addition to the scope and nature of the
AIA system remain unsettled as well. One such question is whether the Biosafety Protocol
should address not just pre-import notification, but also domestic and international management
of the risks posed by LMOs. Questions also remain with respect to whether the Protocol
should specify the manner in which nations determine whether to permit importation of LMOs
(e.g., whether socioeconomic considerations can be taken into account). Whether and how
the Protocol will address labeling of LMO products is another divisive, unsettled issue. Finally,
whether the Protocol should restrict trade with non-Parties to the Protocol (e.g., by banning
such trade or by permitting trade only with non-Parties who comply with the requirements
of the Protocol) is also a volatile issue that is far from resolved.
The negotiations of the Biosafety Protocol are planned to be completed immediately prior
to COP-4. Depending upon the scheduling of the COP, negotiations of the Protocol could
be completed as soon as December 1998.
E.

PRIOR INFORMED CONSENT CONVENTION

A new international agreement to inform importing governments of the health and environmental concerns that have prompted bans or severe restrictions in the country of origin should
be concluded in 1998. The Prior Informed Consent (PIC) Convention, negotiated under the
auspices of the United Nations Environment Programme (UNEP) and the UN Food and
Agriculture Organization (FAO), will codify an existing program in which 154 countries voluntarily participate. Assuming the United States signs and ratifies the Convention, changes in several
U.S. statutes may be required.
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1. Background
The voluntary chemical information exchange programs managed by UNEP 5 and FAO26
were established in the late 1980s. Originally, the programs were simple information exchange
systems. A government taking action to ban or severely restrict a pesticide or industrial chemical
would notify the intergovernmental organizations of the reasons for its decision. The intergovernmental organizations would in turn notify other participating governments of the regulatory
action.
In 1989, the voluntary programs were amended to include the principle of PIC. PIC affords
the governments of countries that import the small number of banned or severely restricted
chemicals the opportunity to make informed regulatory decisions about future imports. The
notice of regulatory action would serve as a trigger to encourage importing governments to
make decisions on future imports. To date, twenty-three chemicals have been subject to the
PIC procedure. Generally speaking, section 12(b) of the Toxic Substances Control Act (TSCA),
and section 17 of the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) are consistent
with the requirements of the voluntary program. The PIC program was intentionally limited
to a small number of chemicals to permit governments to focus their decision-making on those
chemicals likely to be of the most importance in their unique circumstances.
Under the existing PIC programs, Designated National Authorities (DNAs) notify UNEP
and FAO of their regulatory decisions. The main criterion for including a chemical in the PIC
procedure is that its use has been banned or severely restricted for health or environmental
reasons. If the regulatory action meets the necessary criteria, a Decision Guidance Document
(DGD) is prepared for the chemical and provided to the DNAs of all participating countries.
DNAs are then requested to make a decision regarding future imports of the products. When
a participating country takes action on a DGD, UNEP and FAO will inform other participating
governments of that action. Governments of exporting countries are expected to notify their
industries of the action; exporting industries are expected to honor the decisions of importing
countries. DNA decisions on future imports must be applied equally to imports from all sources
as well as domestic manufacturing.
Most important, the PIC process contains several safeguards for legitimate commercial trade
in chemicals. The PIC procedure is not applied on a shipment-by-shipment, positive-response
basis. Rather, the procedure applies even before the first shipment-the trigger point is a
regulatory action by a participating country. The lack of a response from a DNA means that
existing imports can continue.
Although 154 countries currently participate in the voluntary program, pressure was brought
on UNEP and FAO to develop PIC into a legally binding obligation. The fifth and final
negotiating session of the PIC Intergovernmental Negotiating Committee was held March 9-14,
1998, in Brussels. A Diplomatic Conference on the PIC Convention is expected to be convened
in September 1998, in Rotterdam.
2. Outstanding Issues in tbe PIC Convention
Government negotiators must complete their discussions on a number of critical issues related
to the PIC Convention. These issues include:

25. UNEP London Guidelines for the Exchange of Information on Chemicals in International Trade, as
amended (1989).
26. FAO Code of Conduct on the Distribution and Use of Pesticides, asamended (1989).
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Scope of the Convention: The European Union has proposed to expand the scope of the PIC
Convention to include those chemicals for which regulatory action has resulted in a reduction
in risk, and to new categories of chemicals beyond industrial chemicals and pesticides. It is not
clear how these proposals could be implemented without significantly expanding the number
of chemicals subject to the PIC system.
Export notification:The extent to which exporting governments must notify other governments
of domestically regulated exports, and PIC chemicals, is still in question. Although the notification proposals would not require export notices on a shipment by shipment basis, these proposals
do pose a threat that amendments to section 12 of TSCA, and section 17 of FIFRA will be
required to implement the PIC Convention in the United States.
Number of government control actions requiredto include cbemicals in PIC: An issue still to be
resolved is the number of control actions, from different regions of the world, required to
include a chemical in the PIC instrument. Proposals range from including chemicals in the PIC
list on the nomination of any country, to requiring countries from as many as three different
regions to nominate a chemical. Nominations from different regions are intended to serve as
an indication of global concern about a particular chemical.
Balancing the obligations of importing and exporting countries: PIC is primarily an information
procedure and cannot be a substitute for an effective national regulatory program. The existing
voluntary program imposes an obligation on both importing and exporting governments to
take appropriate measures to ensure that the international shipment of a PIC chemical does
not proceed contrary to the decision of an importing government. Reflecting that obligation
in the PIC Convention will merit additional discussion during the next negotiating session.
PIC labeling: Some governments have proposed requiring a PIC label on shipments subject
to the Convention. However, a PIC label would not provide users any additional health and
safety information beyond that already provided in the label or accompanying Safety Data
Sheets. Governments can use existing mechanisms to improve the monitoring of international
trade in PIC chemicals, e.g., Safety Data Sheets, shipping documents, or the Harmonized Tariff
System coding system.
The procedure likely to be contained in the global PIC Convention affirms the right of each
government to make regulatory decisions affecting chemical production, use, import, and export.
Properly implemented, PIC augments a government's ability to monitor and regulate chemical
imports, without undermining the national regulatory program.
Successful implementation of PIC requires countries to adopt an import control mechanism
and requires near universal application. Unless the controls are imposed on an internationally
agreed list, and implemented on a multilateral basis, PIC chemicals may still be available from
non-Parties, undermining the goals of the Convention.
III. Regional Initiatives
A.

CONVENTION ON LONG-RANGE TRANSBOUNDARY AIR POLLUTION

POPs

(LRTAP

CONVENTION)

AND HEAVY METALS PROTOCOLS

Under the auspices of the Economic Commission for Europe, negotiations continued on
the development of three new protocols to the LRTAP Convention.27 The new protocols are

27. Convention on Long-Range Transboundary Air Pollution (LRTAP), TIAS/10541, 18 I.L.M. 1442
(entered into force Mar. 16, 1983).
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aimed at controlling air emissions of certain persistent organic pollutants (POPs), heavy metals,
and further reducing emissions of NO.. These protocols would be in addition to the five
protocols already concluded by the Parties to the LRTAP Convention.
In November 1995, the Convention's Executive Body authorized the Working Group on
Strategies to begin negotiations on a POPs protocol. During 1997, the Working Group on
Strategies nearly completed work on a draft protocol that induded a number of obligations
intended to reduce releases of various POPs. Proposed obligations include commitments to:
eliminate substances; restrict uses and consumption of various pesticides and commercial chemicals; adhere to emission limits for certain by-products such as dioxins and furans from major
stationary sources; and manage wastes and stockpiles in a manner that minimizes releases.
Parties to the LRTAP Convention have targeted an initial list of sixteen substances for action.
These substances include various pesticides, dioxins and furans, and other substances, such as
PCBs. It is expected that the protocol will include a mechanism for adding additional substances
to the agreement in the future that are persistent, toxic, bioacummulative, and subject to
long-range transport. Work on the Protocol is to be concluded in February 1998 and a final
agreement is to be signed in late June 1998 in Aarhus, Denmark. The LRTAP POPs Protocol
is also expected to serve as an important model for negotiations on a global POPs Convention
scheduled to begin in Montreal in late June 1998 under the auspices of UNEP.
The Working Group on Strategies also neared completion of a draft Protocol on Heavy
Metals to the LRTAP Convention in 1997. Under provisions of the draft protocol, Parties
would be obligated to reduce their emissions of certain heavy metals, including cadmium, lead,
and mercury, in accordance with the targets and timetables set forth in the protocol. Emission
limit values are also being contemplated for major sources of emissions. Significantly, the
Protocol also contains provisions aimed at limiting the presence of metals in products. The
Heavy Metals Protocol is also to be signed in late June.
B.

CANADA-UNITED
PERSISTENT

STATES BINATIONAL STRATEGY FOR THE VIRTUAL ELIMINATION OF

Toxic

SUBSTANCE IN THE GREAT LAKES

On April 7, 1997, the United States and Canada finalized the Binational Strategy for the
Virtual Elimination of Persistent Toxic Substances in the Great Lakes (the Binational Strategy).
The final document was signed by U.S. Environmental Protection Agency (EPA) Administrator
Carol Browner and Environment Canada (EC) Minister Sergio Marchi.
The Binational Strategy isdesigned to promote implementation of commitments made by Canada and the United States in the Revised Great Lakes Water Quality Agreement of 1978, as
amended by Protocol in November 1987 (the GLWQA).2" In particular, artide IIof the GLWQA
provides that ".

.

. it is the policy of the Parties that ...

[t]he discharge of toxic substances in

toxic amounts be prohibited and the discharge of any or all persistent toxic substances be virtually
eliminated." 29 Artide VI(k) further provides that the Parties, in cooperation with State and Provincial Governments, shall continue to develop programs and measures to fulfill the purposes of the
Agreement, including '[m]easures for the control of inputs of persistent toxic substances including
control programs for their production, use, distribution and disposal."
28. Canada-United States: Great Lakes Water Quality Agreement, 1978, asamended by the 1983 and 1987
Protocols, done at Ottawa on November 22, 1978, United States-Canada, 30 UST 1303, TIAS 9257 asamended
October 16, 1983, TIAS 10798 and November 1987, Consolidated in International Joint Commission, revised
Great Lakes Water Quality Agreement of 19.78 (1994).
29. Id. at 4.
30. Id. at 10.
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The Binational Strategy recognizes that the "unfinished business" of virtual elimination of
persistent toxic substances remains a significant challenge in the Great Lakes Basin. While
noting a number of important accomplishments in reducing persistent toxics in the Great Lakes,
the Strategy confirms that such substances continue to be present, including unacceptable levels
of PCBs, methyl mercury, and toxaphene that require continued fish consumption advisories.
The Binational Strategy isintended to build on and complement a number of existing national
and binational efforts to protect and restore the Great Lakes ecosystem, and to implement the
GLWQA. These include the 1987 Niagra River Declaration of Intent, a Lake Ontario Lakewide
Management Plan program, a 1991 Binational Program to Restore and Protect the Lake
Superior Basin, and a variety of actions at the national level to promote virtual elimination.
The Binational Strategy also incorporates key elements from past reports of the International
Joint Commission of the United States and Canada. The mandate to develop the Binational
Strategy was confirmed in February 1995 by Prime Minister Chr6tien and President Clinton.
It was negotiated under the auspices of the Binational Executive Committee, which coordinates
implementation of binational aspects of the GLWQA.
The Binational Strategy highlights the importance of maintaining a collaborative process
among the key entities on working toward the goal of virtual elimination. These include
Environment Canada and the U.S. EPA, other federal departments and agencies, Great Lakes
states, the Province of Ontario, Tribes and First Nations, in cooperation with public and private
partners. The Binational Strategy notes that virtual elimination will be achieved through a
variety of programs and actions, but notes that the primary emphasis of the Strategy itself is
pollution prevention. It also recognizes that because persistent toxic substances do not respect
borders, resolution of the problem will require interventions at various geographic scales, including local, lakewide, basinwide, national, and international.
The Strategy sets forth a four-step process to work toward virtual elimination: information
gathering; analysis of current regulations, initiatives, and programs; identification of cost-effective
options to achieve further reductions; and implementation actions. Attachment 1 to the document identifies actions that already have been taken in these areas. The Strategy also identifies
a series of principles to guide its implementation work. These include:
* a recognition that substances do not respect international boundaries and the corresponding
need to work with other nations to address these substances;
" a reaffirmation of the shared responsibility of the two countries toward the goal of virtual
elimination, recognizing the need for flexibility at the national level in determining how
commitments should be met;
* support for being "cleaner, cheaper and smarter" in reducing Strategy substances, with
a focus on the best opportunities in the life of a substance to achieve reduction;
* a commitment to an open, interactive public participation process; and
* a commitment to collaborate in and support voluntary initiatives by major use and release
sectors and others.
A central element of the Binational Strategy is the establishment of specific, quantitative
challenges aimed at the production, use and/or release of several high priority toxic substances
(listed as Level I substances under the Strategy). These substances include: five bioaccumulative
pesticides (aldrin/dieldrin, chlordane, DDT, mirex, and toxaphene) and the byproduct/contaminant octachlorostyrene; alkyl lead in automotive gasoline; PCBs; mercury; and dioxins and
furans.
The exact commitments vary in certain respects between the United States and Canada.
Both countries have committed to confirm that there is no longer use or release of the five
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bioaccumulative pesticides (aldrin/dieldrin, etc., noted above) and octachlorostyrene and,
if any ongoing long-range sources are confirmed (from outside the domestic jurisdiction),
to work internationally to reduce or phase out releases of these substances. With respect
to alkyl lead, the United States will, inter alia, work to confirm by 1998 that it is no longer
used in automotive gasoline, while Canada will seek-by 2000-a ninety percent reduction
in use, generation, or release of alkyl lead consistent with the Canadian-Ontario Agreement
respecting the Great Lakes ecosystem. Other specific challenge commitments are specified
in the text.
The Binational Strategy also identifies other substances (Level II substances) for which one
country or the other has grounds to indicate persistence and potential for bioaccumulation and
toxicity. It provides that these grounds "[h]ave not yet been sufficiently considered by both
''
nations such that they can agree to set joint challenge goals for these substances at this time. 1
It further provides that until and unless these substances are placed on the Level I list, the
governments encourage stakeholders to undertake pollution prevention activities with respect
to substances jointly nominated, and to conform with the laws and policies of each country
with respect to substances nominated by only one country.
The Binational Strategy also can be viewed as one piece of alarger effort underway internationally to address problems posed by POPs. As the Strategy itself states, Canada and the United
States are committed to work with other nations on the broader global agenda, to share scientific
information, and where appropriate, to work toward international accords. It is anticipated
that work under the Strategy and work on these other initiatives will be complementary of
each other in a number of important ways.
In follow-up to the completion of the Binational Strategy, the United States and Canada
have also completed a new Great Lakes Binational Strategy Implementation Plan. This plan
describes the process of setting up substance-specific Work Groups and also contains a Next
Steps document which outlines immediate near-term actions relevant to implementation.
IV. The World Bank Group
The World Bank, which consists of the International Bank for Reconstruction and Development (IBRD) and the International Development Association (IDA), makes loans and credits
to borrower governments for projects and programs that promote economic and social progress
by helping raise productivity. Along with these loans and credits, the World Bank provides
advice and technical assistance. The International Finance Corporation (IFC) shares the same
overall goals through working dosely with private investors and invests in commercial enterprises
in developing countries. Similarly, the Multilateral Investment Guarantee Agency (MIGA)
encourages direct foreign investment in developing countries by offering insurance against
non-commercial risk. The International Centre for Settlement of Investment Disputes (ICSID)
shares the World Bank's objective of promoting increased flows of international investment
by providing facilities for settling disputes between foreign investors and their host countries.
Collectively, these five institutions are known as the World Bank Group. This article will
discuss the recent activities related to environmental law and policy of all the institutions except
for ICSID.

31.See<htpp://www.epa.gov/grtlakes/ps/bnsintro.htm>.
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A. THE WORLD BANK

1. Policy Issues
a. Environmental Assessment
The World Bank is completing the conversion of its policy on environmental assessment
(EA) from Operational Directive (OD) 4.01 2 into Operational Policy (OP)55/Bank Procedure
(BP)14/Good Practice (GP)" 4.01. The World Bank has taken the position that the EA process
should consider all relevant international environmental treaties or agreements. In doing so,
EA also takes into account obligations of the country, pertaining to project activities under
relevant international environmental treaties and agreements. The World Bank has also taken
the position that it will not finance project activities that would contravene such country
obligations, as identified during the EA.
b. Pollution Prevention and Abatement Handbook
The new Pollution Prevention and Abatement Handbook (Pollution Handbook) 6 is to
become effective in mid-1998. This is a revision to the current World Bank Environmental
Guidelines (1988), and provides pollution prevention and abatement measures and emission
levels, which will normally be acceptable to the World Bank Group, used during project
preparation and environmental assessment. The draft OP 4.01 refers to the Pollution Handbook
so that the exact emission levels for the design and the operation of each project must be
established through the EA process, based on country legislation and the Pollution Handbook
as applied to local conditions. These measures were drawn following consultation with the
World Bank's borrowers, UN specialized agencies and national regulatory agencies, NGOs,
and the private sector.
c. Other Environmental and Social Policies
During 1997, the World Bank revised the policies on involuntary resettlement "7 and cultural
property. In addition, the World Bank is revising the policy on indigenous peoples39 and the
consultation process has also been launched for reviewing the implementation of the policy
on forestry. °

32. Operational Directive 4.01: Environmental Assessment (Oct. 1991) [hereinafter OD].
33. Operational Policies [hereinafter OPs] are statements of policy, establishing the parameters for the conduct
of operations. They also describe the circumstances under which exceptions to policy are admissible and spell
out who authorizes exceptions. Once policies are issued, they are available on the World Bank's website at
< http://www.worldbank.org>.
34. Bank Procedures [hereinafter BPs] spell out the procedures and documentation required to ensure Bankwide consistency and quality in carrying out the policies set out in the OPs. Annexes to the BPs contain outlines
of required documents; sample related memoranda, letters, and telexes; and brief descriptions of related procedures.
35. Good Practices [hereinafter GPs] contain advice and guidance on policy implementation, e.g, the history
of the issue, the sectoral context, analytical framework, best practice examples.
36. The draft version of the Pollution Handbook is available at the World Bank Bookstore.
37. OD 4.30: Involuntary Resettlement (June 1990).
38. Operational Policy Note 11.03: Management of Cultural Property in Bank-Financed Projects (Sept.
1986).
39. OD 4.20: Indigenous People (Sept. 1991).
40. OP 4.36: Forestry (Mar. 1993).
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2. Lending Operations and Tecbnical Assistance
a. IBRD- and IDA-financed Environmental Projects
By the end of 1997, the World Bank committed $12.3 billion to finance 184 projects which
deal exclusively or primarily with the environmental issues in its client countries. In its fiscal
years of 1996 and 1997, the World Bank's commitment for the new environmental projects
amounted to $2.25 billion for forty-four projects.
In addition to environmental projects, the World Bank implements the Global Environment
Facility (GEF). The World Bank is currently responsible for a GEF work program of about
$1 billion. At the end of fiscal year 1997, the World Bank management had approved sixty-nine
projects, totaling $675 million and leveraging an additional $2,848 million, covering four focal
areas: biodiversity; climate change; ozone-depleting substances (ODS) phaseout; and international waters.
The World Bank has recently completed its fifth year as an implementing agency of the
Multilateral Fund for the Montreal Protocol (MFMP). The World Bank's MFMP portfolio
stands at $225 million. During the past year, elimination of the use of ODS amounted to over
9,000 tons which is approximately five percent of total ODS usage by all developing countries
eligible for assistance from the MFMP. This phaseout represents seventy-five percent of the
total phaseout by all MFMP agencies.
b. Technical Assistance
The World bank has also been providing technical assistance to its member countries in
developing environment-related laws and regulations in the context of. (a) environmental covenants in the specific loan, credit, or grant agreements; (b) freestanding projects designed to
strengthen national and local institutions for environmental and natural resources management;
and (c) the preparation of National Environmental Action Plan (NEAPs). In this context, the
Legal Department has assisted a large number of countries in producing framework and sectoral
legislation in support of pollution control and natural resources management.
3. Global Environment Facility (GEF)
One measure of success of the GEF is the effect it has had on resource allocations by the
World Bank and its partner organizations. The billion dollar GEF portfolio is complemented
by more than $4.22 billion in associated cofinancing. The GEF-to-cofinancing ratio of over
I-to-4 reflects both the financial leverage effect of GEF funds and progress towards mainstreaming
global environmental concerns in the Bank's lending operations as well as policy dialogue with
its clients.

As the trustee of the GEF Trust Fund, the World Bank, at the request of the GEF Council
and in cooperation with the CEO/chairman of the facility, initiated the second GEF replenishment process in May 1997. Negotiations were completed in February 1998 for $2.75 billion
over the next four years. The first meeting of the GEF Assembly (established under paragraph
13 of the Instrument establishing the restructured GEF) took place in India, in early April
1998.
4. United Nations General Assembly (UNGA) Special Session on the Environment
In June 1997, at the UNGA Special Session, the President of the World Bank announced
a set of actions that the World Bank will support in the coming years to protect the global
environment.
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a. Climate Change
The World Bank is exploring a broader strategic partnership with the GEF and other financiers
to increase the competitiveness of renewable non-greenhouse gas emitting technologies. The
World Bank has been an active participant in negotiations leading to the Kyoto Protocol.
Following the conclusion of the Kyoto Protocol, the Bank is expected to launch a Carbon
Investment Fund, in accordance with the Climate Change Convention and Kyoto Protocol
requirements, to support efforts to reduce the overall costs of limiting greenhouse gas emissions
and provide client countries every opportunity to obtain benefits associated with their equitable
share of the cost savings and access to more environmentally friendly technologies.
b. Biodiversity and Sustainable Forestry
The World Bank is developing strategic partnerships with NGO's and industries to help
conserve biodiversity and establish markets for forest and marine products which are produced
in a socially and environmentally sustainable manner. The World Bank and WWF, for example,
are joining forces to support conservation and sustainable management, with third party certification, of tens of millions of hectares of tropical, temperate, and boreal forests.
c. Desertification and Land Degradation
The World Bank is willing to assist the Desertification Convention through a revitalized
rural strategy emphasizing the links between poverty and land degradation; by integrating and
mainstreaming best practice in land management/degradation programs; by integrating land
management issues in Country Assistance Strategies, economic and sector work, and National
Environmental Action Plans; by designing and conducting training programs in drylands management; and in partnership with others, by supporting and developing collaborative methodologies
and procedures to mobilize and coordinate financing.
d. Water
The World Bank is committed to support the Global Water Partnership, which offers an
opportunity to address water issues in a holistic manner. In addition, the Bank is committed
to the Global Commission on Large Dams, which will help raise standards for all large dams,
and the Regional Seas programs. The World Bank expects to lend about $ 35 billion over the
next decade for water related projects.
e. Ozone Depletion
The World Bank, in collaboration with the Russian government and industry, has developed
a plan to phase out all chlorofluorocarbon (CFC) production in Russia by the year 2000, in
order to eliminate CFC black market smuggling which undermines the effectiveness of the
Montreal Protocol.

B.

THE INTERNATIONAL FINANCE CORPORATION

The International Finance Corporation's (IFC) environmental and resettlement policies are
to be revised, and the draft policies are disclosed for public consultation until March 1998.41
The draft Pollution Handbook is used as a working guideline for ongoing IFC projects.

41. For more detailed information, see IFC's website <http://www.ifc.org/enviro/>.
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In fiscal 1997, the IFC approved nine category A, 165 category B, forty-four category C,
and fifty-eight category "Financial Intermediary" projects. Projects are assessed using the World
Bank Pollution Prevention and Abatement Handbook and environmental policies. Disclosure
and consultation have become an important part of the Environmental Assessment process.
In 1996, the IFC Environmental Projects Unit was established to carry out its activities for
the Global Environment Facility (GEF) and the Multilateral Fund of the Montreal Protocol
(MFMP), and to act as a catalyst in identifying, developing, and structuring environmental
projects for IFC's own account. The IFC has developed innovative ways to use the GEF and
MFMP in private sector projects. GEF projects undertaken by the IFC in 1997 include: the
Renewable Energy and Energy Efficiency Fund, investing in grid-connected and off-grid renewable energy and energy efficiency projects; the Terra Capital Fund, to support biodiversity
through investments in sustainable forestry and agriculture, non timber forest products, and
ecotourism projects in Latin America; the Hungary Energy Efficiency Co-financing Program,
providing credit guarantees to financial intermediaries to support energy efficiency financing;
and replenishment of the Small and Medium Scale Enterprise Program, to finance up to 100
SME projects in climate change mitigation and biodiversity conservation. In addition, the IFC
began a series of MFMP projects to phase out ozone depleting substances in domestic and
commercial refrigeration manufacturers in Zimbabwe.
In its catalytic role for the IFC, the Environmental Projects Unit focuses on projects by
which the IFC can add value through technical expertise and financial structuring to overcome
market barriers, reduce high transaction costs, and mitigate risks which otherwise prevent
companies from pursuing worthwhile environmental investments. Targeted sectors include
energy efficiency, renewable energy, advanced power technologies, clean vehicle technologies,
sustainable agriculture/forestry, and ecotourism.
C. MIGA
In fiscal year of 1997, MIGA increased its guarantee business, issuing seventy guarantee
contracts totaling $613 million in coverage. Furthermore, it expanded its membership to 141
countries. Prospective MIGA projects are reviewed before a guarantee contract is issued to
ensure that the investment meets World Bank Group environmental policies and guidelines.
In addition, MIGA's guarantee contracts require the investor to comply with the host government's law and regulations. The IFC has served as MIGA's Environmental Advisor on all
environmental matters, and has now reviewed more than 275 prospective MIGA projects.
MIGA has made a special effort to assist those private sector investments deemed environmentally beneficial, supporting investments in natural habitat conservation, natural resource management, pollution control, recycling, and renewable energy sources.
V. Country Focust The People's Republic of China
China's' rapid pace of development has been matched by equally swift regulatory changes
that often confound outside observers. These changes lend a dynamic quality to China's legal
regime that can perplex even the most seasoned China observer. Nevertheless, an overview of
key environmental law and policy developments that occurred in 1997 provide strategic insight
into the near-term evolutionary path of China's environmental regulatory regime.
A.

KEY NATIONAL GOVERNMENT DEVELOPMENTS

During 1997, China advanced and augmented the five year environmental "Legislative

Plan," conceived and submitted in 1993 to China's National People's Congress (NPC) by
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the Environmental Protection and Natural Resources Conservation Committee (EPNRCC).
According to the current version of the Plan, approximately seven key environmental protection
and natural resource conservation statutes will be created or amended by mid-1998, and more
than seventeen such statutes will be created or amended by the end of the century. This Plan
appears quite ambitious when compared with the developmental timeline of U.S. environmental
legislation, which covers passage of approximately twenty-one major environmental Acts and
spans at least forty years. In 1997, draft amendments of the following statutes were finalized
and submitted to the NPC for approval and enactment: 1) the Forestry Law; 2) the Land
Administration Law (also known as the Land Law); and 3) the Marine Environmental Protection
Law. NPC approval and enactment of these amendments will likely occur in 1998. In addition,
the draft Meteorology Law (dealing with measurements and other technical issues related to
atmospheric changes) was finalized and submitted to the NPC for approval and enactment.
NPC approval and enactment of this statute will also likely occur in 1998.
Promulgation of one significant amendment and one entirely new statute not included in
the original Legislative Plan occurred in 1997. The Criminal Law was amended on March 14,
1997 to include, among other things, provisions applicable to: 1) unauthorized import of
solid wastes; 2) introduction of radioactive, toxic, or infectious substances into the natural
environment; 3) violation of aquatic resource protection regulations; 4) preservation of rare
and endangered wild animals and prohibition of commerce in related products; 5) violation
of land administration regulations; 6) breach of mineral resource regulations; 7) violation of
forestry regulations, including the destruction of rare trees and illegal logging; and 8) dereliction
of duty on the part of environmental personnel. In addition, the NPC promulgated the Energy
Conservation Law on November 1, 1997. The Energy Conservation Law applies to "energy"
from coal, natural gas, crude oil, coke, electric power, coal gas, thermal power, biomass power,
and other energy sources. The Law includes provisions that may: I) lead to prohibitions on
industrial projects that seriously waste or heavily consume energy; and 2) require energyconsumption information disclosure.
The National Environmental Protection Agency (NEPA) was also active in the legislative
and regulatory drafting arena during 1997. Significant NEPA work during this period
included: 1) preparation of the draft Toxic Chemicals Management Law; 2) preparation
of the draft Radioactive Pollution Prevention and Control Law; and 3) preparation of
implementing regulations for the Air Pollution Prevention and Control Law (as amended,
1995), the Water Pollution Prevention and Control Law (as amended, 1996), and the Law
on the Prevention of Environmental Pollution Caused by Solid Waste (Solid Waste Law)
(adopted in 1995, effective in 1996).
Key enforcement related activities during this period included several supervisory missions
conducted by the Environmental Protection and Natural Resources Conservation Committee
under the National People's Congress. These missions were aimed at particular provincial and
municipal enforcement practices with regard to Forestry Law and Water Law provisions.
Additionally, the State Council (China's highest-level administrative body), in cooperation with
NEPA, continued implementation of an ambitious program aimed at reducing severe pollution
in the Huai River. This program was initiated as a result of crisis-level water pollution affecting
the Huai River Basin area in Eastern China. Chinese authorities traced the pollution to the
many township and village enterprises (TVEs) that discharged untreated pollutants into the
Huai River and its tributaries, As a result, NEPA authorities commenced the shut down of
thousands of TVEs in an effort to bring discharges to the Huai River in line with national
standards by the end of the year.
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DEVELOPMENTS

A significant number of local government legislative and policy initiatives took place during
1997 that may be replicated on a nationwide scale. These included the promulgation, by
municipal governments, of regulations banning or mandating recycling of certain materials
deemed "pollution intensive," such as polystyrene-foam and polyethylene or polypropylene
packaging. In 1997, such bans or recycling requirements were promulgated by the following
municipalities: Beijing; Dalian (Liaoning Province); Guangzhou (Guangdong Province); Qiqihar
(Heilongjiang Province); and Shijiazhuang (Hebei Province).
China's highly developed municipalities also proved to be at the forefront of a national
movement to ban leaded gasoline by the year 2000. Among the Chinese municipalities that
initiated or completed bans on sales of leaded gasoline during 1997 were Beijing, Guangzhou,
Shanghai, Tianjin, Shenzhen (Guangdong Province), and Wuhan (Hubei Province).
In 1997, China's municipalities also lead the national movement toward stricter air emissions
control measures. For example, the Guangzhou Municipal Government enacted regulations,
effective September 1, 1997, requiring that all motor vehicles registered in the city which
exceed stipulated emissions standards must be equipped with catalytic converters.
C. 1997

AND THE FUTURE

During 1997, China faced dire revelations of environmental degradation and disaster. In
September 1997, the World Bank published the report Clear Water, Blue Skies: Cbina's Environment in the New Century. This report cites statistics that, among other things, estimate that
China is suffering from "[a]ir and water pollution damages ...[amounting to] at least $54
billion [US] a year-or nearly 8 percent of [China's gross domestic product] in 1995.,42 These
statistics will likely be repeated and made more egregious in the years following 1997 if China
does not continue to augment and successfully implement its national and local environmental
agendas. Optimistically, progress on the 1993 five-year, environmental Legislative Plan is already
quite impressive. Since 1993, five of the seventeen environmental statutes included in the
original Plan have been enacted or amended. In addition, the Energy Conservation Law was
passed. Enactment or amendment of eight more of the Plan's statutes is planned under a new
five-year legislative plan to be finalized byJune 1998 (including the three amendments submitted
to the NPC for approval in 1997). Implementation of legislation produced under the Legislative
Plans may also be enhanced in light of the promotion of the NEPA to ministry-level status
in March 1998. NEPA is now known as the State Environmental Protection Administration
(SEPA).

42. See
The International Bank for Reconstruction and Development (The World Bank), Clear Water, Blue
Skies: Cbina's Environment in the New Century (1997), at 23.
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